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THE CASABLANCA ARBITRATION AWARD 1 

In the editorial comment of this Journal for January, 1909, (p. 176) 
the facts underlying the Casablanca controversy were briefly set forth 
and the composition of the arbitral tribunal stated. In accordance with 
the protocol between Prance and Germany the tribunal, composed of 
Dr. Kriege and Mr. Fusinato, on the part of Germany; Professor Louis 
Eenault and Sir Edward Pry, on the part of Prance ; and Knut Hjalmar 
von Hammarskjold as president of the tribunal, met at The Hague on 
May 1, 1909, listened to the arguments of the agents of the two govern- 
ments, M. Andre Weiss representing France, and M. Albrecht Lentze, 
on behalf of Germany. On the 17th the arguments were concluded and 
the tribunal deliberated upon its judgment which was delivered at The 
Hague, May 22, 1909. The decision of the court consists of the few short 
but weighty paragraphs which follow: 

It was wrong and a grave and manifest error for the secretary of the Imperial 
German consulate at Casablanca to attempt to have embarked, on a German 
steamship, deserters from the French foreign legion who were not of German 
nationality. 

The German consul and the other officers of the consulate are not responsible 
in this regard; however, in signing the safe-conduct which was presented to him, 
the consul committed an unintentional error. 

The German consulate did not, under the circumstances of the case, have a 
right to grant its protection to the deserters of German nationality; however, 
the error of law committed on this point by the officers of the consulate can 
not be imputed against them either as an intentional or unintentional error. 

It was wrong for the French military authorities not to respect, as far as 
possible, the actual protection being granted to these deserters in the name of 
the German consulate. 

Even leaving out of consideration the duty to respect consular protection, the 
circumstances did not warrant, on the part of the French soldiers, either the 
threat made with a revolver or the prolongation of the shots fired at the Moroccan 
soldier of the consulate. 

There is no occasion for passing on the other charges contained in the con- 
clusions of the two parties. 

The actual decision of the tribunal is clear and satisfactory although 
it did not directly pass upon some of the important questions necessarily 
involved. Its language is carefully guarded so as to be inoffensive to the 
litigating nations, but however involved or obscure, however inadequate 
or artificial, it is not meaningless. The award is in favor of Prance, 

i See Judicial Decisions, p. 755. 
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couched in such forms as would be palatable to Germany. Leaving out 
the questions of extraterritorialty and the rights obtained by military 
occupation, the award taxes the secretary of the German consulate at 
Casa Blanc with a " grave and manifest fault " in endeavoring to em- 
bark upon a German vessel deserters from the French foreign legion 
who were not German subjects. (Of the several deserters in question, 
three were German, and the rest were not.) If this stood alone it would 
clearly mean that the secretary of the German consulate was at fault in 
protecting citizens or subjects of any other nation against the demands 
of France, but that his conduct was justified or at least justifiable in 
protecting his fellow-citizens. 

The next paragraph is rather obscure because it exonerates from re- 
sponsibility the German consul and the other agents of the consulate for 
this act, but declares that the consul was unintentionally at fault in 
signing the safe-conduct which was presented to him. However obscure 
and artificial, this clause must mean that the German consul was to blame 
for signing a safe-conduct presented to him and it matters little whether 
he intended to do wrong or not. He should know the consequences of 
his acts and he should be taxed with their consequences. Ignorance is 
no excuse. 

The next paragraph of the decision must have put to a severe test the 
ingenuity of the German representative, for while admitting that the 
German consulate did not possess the right under actual conditions to 
protect deserters of German nationality, nevertheless, the error of law 
committed by the functionaries of the consulate should .not be imputed 
to them as a fault, be it intentional or unintentional. The Hague Con- 
vention for the peaceful settlement of international disputes provides 
that the " Tribunal considers its decisions in private and the proceedings 
remain secret." (Article 78.) Therefore we are likely never to know 
the authorship of this remarkable pronouncement, but a shrewd guess 
would ascribe to Mr. Louis Renault the first part of the paragraph, 
taxing the German consulate with liability, whereas the second paragraph 
admitting the error of the consulate but freeing it from responsibility 
bears unmistakable evidence of German authorship. Notwithstanding 
felicites or infelicities of expression the fact remains that the paragraph 
squarely asserts that the German consulate did not have the right to 
protect German deserters from the French foreign legion. 

In view of this finding the next paragraph of the decision is somewhat 
perplexing, because it is gravely asserted that the French military au- 
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thorities are to blame for not respecting a protection confessedly illegal. 
It is difficult to see how a protection wrongfully acquired and illegally 
asserted creates any obligation. And yet it may well be that the protec- 
tion of the German consulate, however illegal, should be so far observed 
by the French military authorities as to prevent them from taking by 
force the deserters in the protection of the consulate. It would seem 
that Germany may well claim the authorship of this article because it 
taxes the French military authorities with wrong in not respecting actual 
although illegal protection exercised by the German consulate, but the 
fine hand of M. Eenault is clearly noticeable in qualifying this wrong 
with which the French military authorities are taxed. For they were 
not absolutely or wholly wrong, because they did not respect consular 
protection, but they were wrong because they did not as far as possible 
(" dans la mesure du possible ") respect it. In other words, it may have 
been possible to obtain the same results without a resort to force and in 
so far the French military authorities were at fault. This states rather 
than decides the difficulty. 

This construction seems to derive support from the following para- 
graph which, eliminating the duty to respect consular protection, states 
that the circumstances did not justify the measures taken by the French 
military authorities. 

The final paragraph of the decision is very important because it really 
decides the question at issue but is meaningless without a reference to the 
facts. For example, the German agent in his argument categorically 
requested on behalf of his government that the French republic should 
as soon as possible deliver up the three German deserters and place them 
at the disposal of the German government. Without referring specifically 
to this demand the tribunal refused the other claims advanced by the 
litigating governments, that is to say, the tribunal refused to order the 
French government to surrender the German deserters to the German 
government and in so doing necessarily held that France was entitled 
to their possession. As, however, the award taxes both France and 
Germany with delinquencies, the mutual apologies and regrets stipulated 
for will naturally follow, and two great and progressive nations have 
settled a controversy at one time acute, and always threatening, by a 
reference to five jurists sitting in the little peaceable country of Grotius. 

In calling attention to the ambiguity and obscurity of the decision no 
criticism is meant either upon France or Germany, or the judges who 
honorably and nobly performed their mission of justice and therefore of 
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peace. It may well be that the expressions criticised render the sentence 
more acceptable to the litigants and therefore the arbiters are to be com- 
mended rather than criticised for the language and form of the decision. 
We should not close our eyes however to the fact that however sincere 
and however founded in law it may be the decision is a compromise, a 
triumph of diplomacy transferred from the foreign office to the per- 
manent court of arbitration at The Hague. It is not a judgment such as 
one would expect from a court of justice. The award is therefore a 
justification of the solemn declaration of M. Bourgeois at the second 
Hague conference that the permanent court of arbitration created by the 
first Hague conference should be continued for the adjustment of politi- 
cal questions, whereas purely legal questions 'should be submitted to an 
international court acting under a sense of judicial responsibility. But 
from whatever standpoint the award be considered, it is a great and 
notable international event because Prance and Germany have presented 
to a court of international arbitration a military question in which honor 
and vital interests are supposed to be peculiarly involved. War might 
easily have resulted, but the work of the first conference and an en- 
lightened and insistent public opinion have forced the greatest of military 
powers to resort to arbitration for the peaceful settlement of international 
differences, which diplomacy had failed to adjust. 

THE CLASSICS OF INTERNATIONAL LAW 

At the banquet of the American Society of International Law, held 
on the 34th of April, 1909, Dr. Eobert S. Woodward, president of the 
Carnegie Institution of Washington, announced the republication by the 
institution of the recognized classics of international law. Dr. Woodward 
explained that the original texts were to be reproduced by photographic 
process, thus avoiding any corruption of the text, that the text would 
thus be presented to the modern reader exactly as left by the learned 
author, that the notes, annotations, or variants, comprising an apparatus 
criticus, would form an appendix to the text, and that each work selected 
for republication would be accompanied by an English translation in a 
separate volume. The series would include not merely a new and critical 
edition of the masterpiece of Grotius, but the principle works of his pred- 
ecessors as well as of his successors, and that the leading and recognized 
cases in international law should be republished in convenient form for 
the student as well as the general reader. 



